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Why Not a Scientific Study of the Shyster? 


One of the important movements in a society of ever increasing complexity 
is the development of fact-producing agencies. Or it might be said that the tend- 
ency to devise methods for ascertaining truth reflects the influence of scientific 
thought upon social and political problems. This might be described as an age 
of investigations. The appropriate beginning for any movement nowadays is a 
survey. Which brings us to a concrete proposal. 


One of the investigations now needed is of the shyster. Doubtless all law- 
yers and most laymen think that they know something about the shyster. We 
believe that, as a matter of fact, comparatively few lawyers really know much 
about this creature. We believe that a large share of the lawyers know very 
little about the shyster. It is convenient and comforting to possess only the 
most vague knowledge in this field. Information is usually unsought and un- 
welcome. Were it not for the fact that many excellent lawyers have rendered 
a patriot’s service on grievance committees of bar associations there would be 
virtually no information concerning shysters. 


One of the things the bar now needs is a survey of the shyster. It would 
involve considerable cost, but the results would far more than merely justify 
the expense. Daily operations in and around minor courts in the larger cities 
would yield to study an opulent volume of pertinent facts. There is no question 
whatever that there are lawyers, so called, operating alone or in conjunction 
with runners, policemen or court attaches who regularly plunder the most ignor- 
ant and most eredulous. They literally sell the courts on the curb. Some of 
these ‘‘rascals of the law’’ have not bought a law-book or paid office rent for 
years. 


Why should not the bar associations of some of our larger cities appropriate 
money to promote such a study? We believe that money so spent would in a 
few years come back in a saving in the work of the grievance committee. Mean- 
while inestimable value would accrue in curbing the activities of a small group 
the members of which do more to bring lawyers and judges into disrepute than 
all other agencies. 





How Judges May Undermine Respect for 
Their Courts 





The reaction to articles in the last 
preceding number of the JouRNAL con- 
cerning newspaper comment upon ju- 
dicial matters indicates very clearly 
that improvement in this situation is by 
no means so difficult or so distant as it 
appeared to be less than a year ago. It 


is evident that the support of most 
newspaper publishers and editors will 
be given to a movement looking toward 
sensible reporting of trials. Outside of 
the legal profession there is probably 
no body of men more alive to the neces- 
sity for cultivating proper respect for 
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the courts and for judicial procedure 
than the editors of daily papers. 

One of the cardinal factors for im- 
provement in the situation, as presented 
in our articles, was the understanding by 
the bar that in most instances of objec- 
tionable reporting some lawyer, judge 
or official is made the beneficiary. It 
was submitted that a stronger and more 
self-respecting bar could and would ex- 
ert an influence upon lawyers, judges 
and officials to refrain from participat- 
ing in such matters. This is not to say 
that it is an easy matter. But the bar 
is on the way to greater solidarity and 
influence and it must exert its influence 
first for the restraint of its own mem- 
bers. 

A typical instance of the aptitude of 
newspapers to make news out of the 
foibles and careless expressions of 
judges came to light within a few days. 
Editor Stuart H. Perry, of the Adrian 
(Mich.) Daily Telegram, published an 
editorial discussing very fairly and in- 
telligently various phases of the situa- 
tion, in which he presented the instance 
in question. We quote part of his edi- 
torial : 

Another matter, mentioned in the legal 
magazine above referred to, is the flippant 
treatment of trials and courts, an instance 
being cited where a newspaper made a 
joke out of the action of Chicago judges 
in adopting the use of judicial gowns. 
The point is very properly made that the 
judges adopted the gowns in an effort to 
give some additional dignity and solem- 
nity to the administration of justice, and 
that the attempt of a newspaper writer to 
defeat that effort, and to make the judges 


seem ridiculous, is bad taste and against 
public interest. 


OF THE 


We fully concur. But again the news- 
paper is not the only offender. Just a 
little while ago the federal judges in De- 
troit adopted gowns from the same mo- 
tive. It was done at the solicitation of the 
attorneys, in the hope of dignifying the 
courts and the law. We think that view 
is correct and that gowns should be worn. 
Still more recently the Detroit bar was 
polled on the question of the adoption of 
gowns by the Wayne county circuit judges, 
and the response was almost unanimous in 
favor of the step. The bar thinks it 
would have a tendency to command 
greater respect and reverence for all Amer- 
ican courts. 

But then the reporters went to the 
judges, and what did they get? 


One judge says he would be embarrassed 
if his wife should see him thus attired. 


Another observed that gowns are be- 
coming to stout gentlemen and that they 
save wear and tear on one’s clothes. 


Another, who is bald, wittily told the 
public that wigs ought to be added to the 
proposed judicial dress. 


Still another suggested that the gowns 
be made with a waterproof lining so they 
could be reversed and used as raincoats, 
and to this exquisite bit of humor he added 
that it would be nice for court deputies 
to wear doublets and carry halberds liké 
the guards at the Tower of London. 


We leave this record just where it 
stands. Comment is superfluous. Besides, 
a crude newspaper man might make bad 
blunders if he attempted to set a standard 
of dignity for court rooms, or a standard 
of good taste on the part of judges, or to 
interpret their responsibilities for the mu- 
tual attitude of the courts and the public. 


The situation is well summed up in the 
conclusions stated in the Journal of the 
American Judicature Society, that not 
only should there be co-operation between . 
the press and the bar for a more whole- 
some sort of publicity, but that the bar 
and the judiciary should take steps for 
their own improvement. And we might 
add the suggestion that the latter reform 
can proceed without waiting for the 
former. 


Methods of Work in the Appellate Courts 
of the United States’ 





Tabulation of Answers to Questionnaire’ 





The Journau for December, 1924, 
contained a questionnaire concerning 
methods of work in supreme courts. All 
of the state supreme courts were re- 
quested to supply information in ac- 
cordance with the questions submitted. 
The promptness and kindness of a num- 
ber of these courts has made it possible 
to prepare for this number a partial re- 
port on the first set of questions, namely, 
those relating to briefs and arguments. 
It is desired to express thanks for the 
assistance rendered. From time to time 
further reports will be submitted. 
Courts which have not yet reported will 
be included in later articles. 


A 
BriEFs AND ARGUMENTS® 


1. What Time Is Allowed for Appellant’s 
Brief ?* 

SupreME Court or Kansas: Report 
by Hon. John S. Dawson, Associate Jus- 
tice: In civil cases, appellant’s brief 
should be served on opposing counsel at 
least 40 days before the time set for 
argument; in criminal cases, 30 days. 
It is sufficient if the briefs be actually 
on file with the clerk of the court prior 
to the submission of the cause. 


SupreME Court or Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: After the transcript is filed in this 
court, the appellant has 45 days in 
which to file his brief and serve the same 
on opposing counsel. 


1The inquiry is limited to the highest courts of 
appeal in the various states. Intermediate courts 
of appeal and federal courts are not included. 

2The complete Questionnaire is printed in the 
JouRNAL (December, 1924), Vol. 8, pp. 101-103. 

*Other answers to this part of the Questionnaire 
will be published in subsequent issues of the JOURNAL. 
Other divisions of the Questionnaire also will follow 
in subsequent issues of the JoURNAL. 

“So far as answers to any part of the Question- 
naire express an opinion, the answers should be con- 
sidered as the personal opinions only of the writer. 


SuPREME Court or Onto: Report by 
Hon. C. JT. Marshall, Chief Justice: 
Thirty days from filing petition in error. 

SupREME Court or SoutH Dakota: 
Report by Hon. John Howard ‘ates, 
Associate Judge: Thirty days, but at- 
torneys may stipulate for more time. 

SuPREME Court oF WASHINGTON: Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: Appellant has 90 days 
after giving notice of appeal to serve 
and file opening briefs. 

2. What Time Is Allowed for Appellee’s 
Brief? 

SupREME Court or Kansas: Report 
by Hon. John 8S. Dawson, Associate 
Justice: In civil cases counsel for ap- 
pellee should serve his brief on opposing 
counsel 10 days before time set for 
argument. In criminal cases, counsel 
for appellee should furnish opposing 
counsel with a copy of his brief and 
counter-abstract, if any, 5 days before 
the time set for argument. 

SupREME Court oF Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: Respondent must file his brief and 
serve the same upon appellant within 
45 days after appellant’s brief has been 
served; appellant and respondent must 
each file ten copies with the court. 

SupREME Court oF Onto: Report by 
Hon. C. T. Marshall, Chief Justice: 
Sixty days from filing petition in error. 

Supreme Court or Soutn Daxora: 
Report by Hon. John Howard Gates, 
Associate Judge: Thirty days, but at- 
torneys may stipulate for more time. 

SuprREME Court or WASHINGTON: Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: Appellee (respondent) 
has 30 days after service of opening 
brief upon him to serve and file answer- 
ing brief. 
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8. What Time Is Allowed for Reply Brief? 

SuprREME Court or Kansas: Report 
by Hon. John S. Dawson, Associate 
Justice: Such time as may be allowed 
by the court—usually a few days. 

SupREME Court or Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: Our rules do not contemplate the 
filing of a reply brief, though frequently 
we permit it to be done. 

SupREME Court or Onto: Report by 
Hon. C. TJ. Marshall, Chief Justice: 
Eighty days from filing petition in 
error. 

SuPREME Court or SoutH Dakota: 
Report by Hon. John Howard Gates, 
Associate Judge: Twenty days, but at- 
torneys may stipulate for more time. 

SuprREME Court oF WASHINGTON: Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: Respondent may serve 
and file reply brief at any time up to 
within 10 days of hearing of the cause. 
Additional authorities may be cited on 
propositions presented in briefs at any 
time. 

SuPREME Court oF WISCONSIN: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: No rule. 

4. What Rules, if Any, Govern the Order 
of Presenting Points?° 

SuPREME Court or Kansas: Report 
hy Hon. John S. Dawson, Associate 
Justice: The rules of the Supreme 
Court are revised annually, and printed 
regularly in the bar docket each month. 
Rule 6 reads: 

‘“‘The brief for appellant shall be 
printed, and contain, with pertinent 
reference to the pages of the abstract: 
(1) A full statement of the essential 
facts of the case—this requirement not 
to be construed to necessitate the dupli- 
cation of matter already printed in the 
abstract; (2) the argument and au- 
thorities in support of each point relied 
upon. The brief of the appellee shall 
also be printed, and contain, with per- 
tinent reference to the pages of the ab- 
stracts: (1) Any point made challeng- 
ing the right of the appellant to be 
heard; (2) a full statement of any addi- 
tional facts shown by the abstract and 
deemed essential; (3) citations of au- 
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thorities and discussion of alleged er- 
rors.’’ 

SuPpREME Court or On10: Report by 
Hon. C. T. Marshall, Chief Justice: No 
rule. 

SupreME Court or Sourn Dakora: 
Report by Hon. John Howard Gates, 
Associate Judge: Supreme Court rule 
4 provides that each assignment of 
error or group of assignments present- 
ing a like question shall be followed by 
the argument of that question. 

SuPREME Court oF WASHINGTON: Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: Briefs must contain a 
clear statement of the case, with refer- 
ences to the record for verification. 
Errors relied upon must be separately 
clearly pointed out and separately dis- 
cussed under appropriate headings. 

SuPpREME Court oF WISCONSIN: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: No rule. 

5. (a) Should Cases Be Quoted or Merely 
Cited? 
(b) Do You Suggest Anything to Make 
Briefs More Useful?’ 

SuPREME Court oF Kansas: Report 
by Hon. John S. Dawson, Associate 
Justice: (a) The court is not exacting 
as to this matter. Of course the court 
would prefer quotations from decided 
cases to mere citations, and this is par- 
ticularly true with reference to cases 
from other jurisdictions. 

(b) No, except to express the wish 
that the poorer class of briefs might be 
as carefully and logically written as the 
best. 

SuPREME Court or Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: I find it advantageous to have 
counsel quote excerpts from cases in 
their briefs. 

SuPpREME Court or On10: Report by 
Hon. C. T. Marshall, Chief Justice: 
(a) An important authority where a 
short quotation covers the point should 
be quoted, otherwise merely cited. 

(b) There is a tendency to cite too 
many authorities; also a tendency to 
make briefs of unnecessary length. 

5See the statement in this issue of the JOURNAL 


describing the Pennsylvania rule requiring a brief 
statement of the point or points of law involved, 
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SupreME Court or Soutu Dakota: 
Report by Hon. John Howard Gates, 
Associate Judge: (a) No rule. Short 
quotations helpful. (b) Some briefs 
are not brief enough. 

SuPREME Court or WASHINGTON: Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: (a) I approve liberal ci- 
tation of authorities and think a mod- 
erate amount of appropriate quotations 
therefrom in briefs is not objectionable. 

(b) Many briefs could be rendered 
more helpful by the exercise of greater 
care in arrangement of subject matter 
under appropriate outstanding head- 
ings, somewhat as follows: In opening 
briefs; first, a clear statement of the 
nature of the controversy and its dis- 
position by the trial court; then a clear 
statement of the controlling facts as dis- 
closed by the record; and then a sepa- 
rate statement and discussion, so far as 
possible, of each proposition put forth; 
answering and reply briefs responding 
in the same order. 

SuprREME Court or Wisconsin: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: (a) Usually cited, but some should 
be quoted from, if exactly in point. 

(b) Yes, eondensation both in the 
argument of the law and facts. 


6. Are Any Cases Heard Only on Oral 
Argument? 

SuprREME Court or Kansas: Report 
by Hon. John S. Dawson, Associate 
Justice: Practically no, although such 
an incident may have happened a few 
times in the sixty-four years’ history of 
the court. , 

SupreME Court or Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: We require briefs in all cases; 
sometimes we permit typewritten briefs 
to be filed, but the rules require printed 
briefs. 

SuprREME Court or Onto: Report by 
Hon. C. T. Marshall, Chief Justice: 
No. 

SupREME Court or SoutH Dakora: 
Report by Hon. John Howard Gates, 
Associate Judge: No. 

SuPprREME Court or WASHINGTON: Re- 
port by Hon. Emmett N. Parker, Asso- 
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ciate Justice: Briefs are required to 
obtain submission of cases. Oral argu- 
ment is optional. 

SuPREME Court or WIscoNnsIN: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: No. In all cases printed briefs 
and eases are filed. 


7. What Percentage of Cases Are Orally 
Argued? 

SuPREME Court oF Kansas: Report 
by Hon. John S. Dawson, Associate 
Justice: During the past year, 311 cases 
have been orally argued and 157 cases 
have been submitted without argument. 

SuprREME Court oF Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: I should say 90 per cent of the 
cases are argued orally. 

SupreME Court or Onto: Report by 
Hon. C. T. Marshall, Chief Justice: 
About 95 per cent. 

SupreME Court or Soutn Dakota: 
Report by Hon. John Howard Gates, 
Associate Judge: During the years 1923 
and 1924, 390 cases were placed on the 
ealendar. Of these, 58 were on the 
non-oral-argument calendar. Of the 332 
on the oral argument calendar, 236 were 
orally argued. Of these, perhaps 15 
were argued with another case of similar 
import. 

SuPREME Court or WASHINGTON: Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: All cases submitted upon 
the merits are considered only upon 
briefs and such oral argument as counsel 
eare to make. The former is necessary 
to obtain submission of the case, while 
the latter is optional with counsel. 
About three-fourths of final submissions 
are accompanied by oral argument. 

SupreME Court or Wisconsin: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: About 90 to 95 per cent. 

8. (a) Do you Favor, or Merely Tolerate, 
Oral Argument? 


(b) Are Cases Argued Orally Before 
the Court Has Read the Briefs? 

(c) When a Number of Cases Are 
Argued Successively Do You Find It 
Possible to Remember the Arguments 
So as to Be Benefited by Them at the 
Later Day When Writing the Opinion? 


SuprEME Court or Kansas: Report 
by Hon. John 8S. Dawson, Associate 
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Justice: (a) We favor it heartily when 
counsel have studied and understand 
their case and the limitations of an ap- 
pellate review. Otherwise, of course, 
we can but follow Chief Justice John 
Marshall’s adviee—as to which consult 
Senator Albert J. Beveridge! 

(b) Yes, we seldom know anything 
about a case until it is argued. 

(c) Not unless the case was exception- 
ally well presented on both sides in 
argument, or presented by that rare 
type of attorney who can fairly state 
both sides of the question or questions 
involved in the appeal. In actual re- 
sults, so far as the writer is concerned, 
oral argument of counsel does no more 
than make the study of the abstracts 
and briefs less of a task and more of a 
pleasure or, at least, lighten the other- 
wise possible drudgery of learning thor- 
oughly what the lawsuit is about and 
the controlling points involved in its 
correct determination. Some justices 
with exceptionally keen and retentive 
minds would answer this question in the 
affirmative except where the arguments 
were unusually poor. 

SuPREME Court oF Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: (a) All of the members of the 
court favor oral argument. 

(b) Generally cases are argued orally 
before the court has read the briefs; we 
have not the time to read briefs prior 
to argument. 

(ec) Unhesitatingly I answer this in- 
terrogatory in the affirmative. 

Upon the oral argument the appellant 
is allowed 40 minutes and the respond- 
ent 30 minutes, unless additional time is 
granted by the court before the argu- 
ment begins. 

SupreME Court or Onto: Report by 
Hon. C. T. Marshall, Chief Justice: 
(a) It depends upon the character and 
importance of the case. A case which 
is much involved and which contains 
important issues and unusual questions 
should undoubtedly have oral argument. 
Unimportant simple questions of law 
usually involve a waste of time in oral 
argument. 

(b) This depends entirely upon the 
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individual judge ; some read the briefs 


‘before the hearing, others do not. 


(ec) The practice of this court is to 
hear arguments only from 9 to 12 in the 
forenoon of four days each week, and 
we endeavor to have consultations and 
discussions while the matters are fresh 
in our minds. If many days elapse 
after the oral arguments before discuss- 
ing the points involved, much of the 
benefit of the oral argument has been 
lost. 

SuprEME Court or SoutH Dakora: 
Report by Hon. John Howard Gates, 
Associate Judge: (a) We don’t think 
oral argument is of much help where 
the court is far behind in its work. We 
don’t think oral argument valuable 
where only questions of law are in- 
volved. We do find it helpful where 
the case contains complicated facts and 
where we can get at the case promptly 
after the oral argument. 

(b) Yes, except in a few instances. 

(ec) Answered substantially in 8 (a). 

SuprREME Court oF WASHINGTON: Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: (a) We encourage oral 
argument. 

(b) All judges are furnished briefs 
in each case a few days before the time 
set for the hearing, and such briefs are 
read before oral argument by all judges 
who are to participate in the hearing, 
at least to the extent of acquiring a fair 
understanding of the nature of the case 
and contentions made. 

(ec) Sinee we do not notice claims of 
error not made and fairly argued in 
briefs, we have no trouble in remember- 
ing sufficiently the oral arguments, be- 
ing aided by the briefs when it comes 
to writing opinions and finally disposing 
of the cases. 

SuprREME Court or Wisconsin: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: (a) We favor oral argument. 

(b) Yes. 

(ec) Yes. 

9. Do You Favor the Brandeis Style of 
Brief, Which Supplies Statistical and 
Other Sociological Data? 

Supreme Court or Kansas: Report 
by Hon. John S. Dawson, Associate 
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Justice: Not opposed to it—of course 
not—but it is only the exceptional case 
where such data would be of any assist- 
ance. An appellate court’s concern is 
with whatever facts, statistical, socio- 
logical, biological or what-not, where 
presented as evidence in the trial court, 
and whether they were properly ad- 
mitted or properly excluded under es- 
tablished rules of evidence, and whether 
the pertinent law, statute, precedent, or 
principle was correctly applied to the 
facts as determined by the trial court. 

SupreME Court or Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: Unless the subject requires sta- 
tistical or other sociological data in or- 
der to arrive at a correct solution of the 
problem involved, I cannot see that such 
data are particularly useful. 

SuprEME Court or On10: Report by 
Hon. C. T. Marshall, Chief Justice: I 
do not personally favor statistical and 
other sociological data. 

SuprEME Court or Sout Dakora: 
Report by Hon. John Howard Gates, 
Associate Judge: Not familiar enough 
with the question to answer. 

SuPREME Court oF WASHINGTON: Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: I am unable to answer 
this question other than to say that I 
fear that to follow the suggestion would 
be to lead the court outside the record 
where it would be liable to find itself 
attempting to solve some problem not 
before it. Of course, there is no ob- 
jection to the furnishing of data and 
other reminders of facts and conditions 
of which the court can take judicial 
notice. I suppose that if the approxi- 
mate distance of New York from San 
Francisco became a material considera- 
tion in a ease, there would be no objec- 
tions to the judicial knowledge of the 
court being refreshed upon that ques- 
tion by reference to commonly accepted 
geographical data. I think great cau- 


tion should be exercised by the court in . 


using any such data not actually ad- 
missible and introduced in evidence, 
apart from refreshing its judicial knowl- 
edge. 

SupreME Court or Wisconsin: Re- 
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port by Hon. A. J. Vinje, Chief Jus- 

tice: Yes, when applicable. 

10. Does the Court Decide Cases Either 
Provisionally or Finally Immediately 
After Oral Argument? 

SuprREME Court or Kansas: Report 
by Hon. John S. Dawson, Associate 
Justice: No, neither. Ordinarily no 
attempt is made by the court, or by the 
individual justices, to decide a case even 
tentatively until the case is considered 
in consultation. In rare cases it has 
happened that judgment was announced 
as soon as the arguments were concluded 
and before the justices left the bench, 
and perhaps more frequently, but even 
then very rarely, upon consultation in 
chambers of the Chief Justice immedi- 
ately after the justices left the bench. 

SuprREME Court or Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: This depends upon conditions. It 
frequently is necessary to examine the 
transcript and to consider the law ap- 
plicable thereto before the decision of a 
case. 

SupreME Court or On10: Report by 
Hon. C. T. Marshall, Chief Justice: 
No decisions are rendered in this court 
except on regular decision days, and no 
decisions are ever rendered immediately 
after oral argument, except occasionally 
upon a contested motion. 

SuprREME Court or SoutH Dakota: 
Report by Hon. John Howard Gates, 
Associate Judge: Very rarely and then 
only in most urgent cases. 

SuPREME Court oF WASHINGTON: Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: Immediately following 
the adjournment of court each day we 
go into consultation, and, if possible, 
tentatively agree upon how each case 
presented upon the merits that day 
ought to be disposed of. This, however, 
is of no binding force upon any judge. 
It is little else than suggestive as to how 
the judge to whom the case is then as- 
signed for writing will probably dispose 
of it. We generally then finally dispose 
of motions without opinions. 

SupreME Court or WISCONSIN: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: No. 








Relieving the Appellate Courts 





Hon. Robert von Moschzisker, one of 
the Justices of the Supreme Court of 
Pennsylvania, in an article published 
in the Yale Law Journal,’ has outlined 
a method for appellate briefs which has 
been in use in the Supreme Court of 
Pennsylvania for twenty-five years and 
which is producing remarkable results 
in conserving the time of the court, and, 
secondarily, in enabling the court to 
keep abreast of appellate litigation. 


In the Supreme Court of Pennsyl- 
vania at this time, ‘‘cases can be, and 
many are, set for argument within seven 
weeks from the perfection of the ap- 
peal, or in less time where both sides 
are prepared and agree to the advance- 
ment.’’ 

The court had long required a ‘his- 
tory of the case,’ but, in the year 1900, 
new rules were made requiring appel- 
lants to print on the first page of their 
briefs, a ‘statement of the questions in- 
volved.’ This statement must be in the 
‘most general terms, without names, 
dates, amounts, or particulars of any 
kind whatsoever.’’ The statement (by 
the rule of 1923) ‘‘should not ordinarily 
exceed fifteen lines’’ and the maximum 
was extended for occasional cases to one 
page of the brief. The rule is enforced 
even in capital cases by non-prossing the 
appeal in case of violation. The rule 
requiring a statement of the questions 
does not dispense with the requirement 
of a separate assignment of errors nor 
does it affect the usual rules of appellate 
practice. 


The questions stated must not be 
merely a repetition in form of the as- 
signments of error. Lawyers have a 
cautious and prolix literary style. They 
are more afraid of saying too little than 
too much. This habit of mind accounts 
for much damaging cross-examination 

1*A Time-Saving Method of Stating in Ap- 


pellate Briefs the Controlling Questions for 
Decision” (1925) Yale L. Jour. 34:287. 


as every wise trial lawyer knows, and it 
also accounts for the mountainous ver- 
bosity of court pleadings and arguments, 
oral and written. The human nature 
instinct back of it all is the wish to 
claim everything of advantage and to 
exclude everything of disadvantage. 
The instinct needs to be rationalized 
and the Pennsylvania rule is intended 
to supply the remedy so far as concerns 
appellate briefs. 


The practical difficulty of the rule 
(there is no logical difficulty) is in get- 
ting the practitioner, accustomed to his 
verbosity and satisfied with it, to adjust 
his language to the ‘‘most general 
terms’’ of statement. The author has 
noted many eases where this difficulty 
has been met in dealing with the rule. 
Some of the instances given by the au- 
thor may be worth reproducing. 


The following examples do not com- 
ply with the rule: 


“Did the affidavit of defense raise ques- 
tions of fact which should have been sub- 
mitted to a jury?” [Too indefinite.] 


“Did the court below err in the entry of 
judgment?” [Too indefinite.] 

“Can a husband transfer his personal 
estate in payment of his debts, regardless 
of coverture?” [Too indefinite.] 


‘Whether the gift to Danforth Phipps 
Wight lapsed by reason of his death be- 
fore death of testatrix, and whether Bar- 
rington Wight was not entitled to three- 
eighths of the residue instead of one- 
fourth?” [Concrete and indefinite. ] 


The author gives the following ex- 
amples (among others) of properly 
stated questions: 


“Where a court of equity has entered a 
decree ordering a husband to pay a cer- 
tain sum of money under the terms of a 
separation agreement and he fails to make 
payment, has the court power to attach 
the person of the husband?”’ 


“Is the process of making roasted cof- 
fee from green coffee a manufacturing 
process which exempts the proceeds of the 
sale of roasted coffee, delivered from the 
place where the process is carried on, 
from a mercantile license tax under the 
terms of section 11 of the Act of April 
22, 1846?” 


170 


AMERICAN JUDICATURE SOCIETY 


“Should a juror be withdrawn and the 
cause continued on the application of de- 
fendant, where members of the trial jury 
were present in another court-room, dur- 
ing a recess in the trial, listening to the 
delivery of forcible arguments, and to the 
reading of newspaper articles, referring to 
the particular offense for which the de- 
fendant is on trial?” 


Supplementary in purpose to the rule 
requiring an abstract statement of the 
legal questions, is another rule allow- 
ing but thirty minutes oral argument 
on each side of a case. The latter rule 
would be clearly unworkable without 
the operation of the former. In courts 
where oral argument is permitted and 
where the judges have not in advance 
made themselves familiar with the facts 
and questions, thirty minutes would 
easily be consumed in laying the proper 
foundation for argument. 


We believe the method explained by 
Mr. Justice von Moschzisker is a valu- 
able expedient for accomplishing the 
objects intended and the success at- 
tained with it after experience of a 
quarter of a century commends it to the 
consideration of all appellate courts 
which do not have similar rules. 


There are, however, one or two doubts 
or thoughts that occur to us about the 
whole matter and perhaps further ex- 
planations would be helpful. We have 
before us a brief and argument based 
on eighteen assignments of error with 
a discussion of these errors under twelve 
heads. Among the separate points 
argued were the following: (1) That 
the act was not a crime; (2) that there 
was reasonable doubt of guilt; (3) that 
the trial court erred in various separate 
instances in receiving evidence; (4) that 
the trial court prejudicially commented 
on the evidence; (5) that the court erred 
in various separate instances in refusing 
to admit evidence; (6) that the state’s 
attorney made prejudicial remarks; (7) 
that various instructions given were er- 
roneous; (8) that various proper in- 
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structions were refused; (9) that the 
indictment was faulty (10) that there 
should have been a new trial for newly 
discovered evidence. 

Where a case involves only one point, 
that point no doubt ean be well and 
clearly stated in fifteen lines, if there is 
a background of a ‘history of the case’; 
but we can not see how the ten points 
above enumerated could be consolidated 
in an intelligible fifteen-line statement. 
It may be possible that we have misin- 
terpreted both the rule and Mr. Justice 
von Moschzisker’s explanation of it, but 
the meaning we derive is that the com- 
plete statement of all the legal questions 
is to be compressed within a space of 
fifteen lines. If we did not have the 
assurance of the learned justice that in 
Pennsylvania appeals are satisfactorily 
disposed of—satisfactorily to the court, 
to the bar, and to litigants—we should 
have supposed that the rule would be 
unworkable. We accept the fact but we 
cannot put aside a doubt that we do 
not fully understand it. 

Another thought that occurs to us is 
that it is a drastic rule which permits 
the suppression of an appeal because of 
the mistaken application of logie of an 
attorney. It is too hard, it seems to us, 
on the client. A rule which permits 
the striking of the offending statement 
with leave to file a new statement would 
accomplish the same results. Certainly 
the draconie application of the rule 
based on the Aristotelian law of excluded 
middle would not be advisable in the 
first five years of experience with such a 
rule unless we could be assured that all 
members of the bar had been thoroughly 
dosed with the bitter medicine of formal 
logic. We have in this connection only 
to recall that the related question of 
what is pleading the evidence as against 
ultimate facts, has not entirely disap- 
peared from the minds of lawyers or in 
the annals of cases. 


A. K. 








The Art of Judicial Reporting 





Under the above title, Alden I. Ros- 
brook, of the Albany (N. Y.) bar and 
deputy New York Supreme Court re- 
porter, has published in the Cornell Law 
Quarterly? an interesting and laborious 
survey of the methods of publishing the 
decisions of the courts in the official 
reports of the various state courts of 
the United States. 

One of the advantages of our po- 
litical system, with its plural sovereign- 
ties, is that it permits the making of a 
large variety of experiments in the en- 
actment of law, in the methods of de- 
claring the law, in the administration 
of law, and in various other ways. Some 
of these possibilities degenerate into 
evils difficult to combat, but, whether 
there are evils in the system or not, it 
is desirable to know what each sovereign 
is doing in a particular field and how it 
is being done for the value of the com- 
parison. The JouRNAL is attempting to 
gather information on the methods of 
dealing with cases in the highest appel- 
late courts of the various states. Mr. 
Rosbrook’s survey is of the methods of 
publication of the results of these cases 
in the same group of courts. His sur- 
vey, therefore, is a supplement to the 
inquiry now under way by the JouRNAL 
and Mr. Rosbrook is to be especially 
commended for his industry in assem- 
bling single-handed the information 
represented by his article. The facts 
gathered and the author’s views upon 
them will undoubtedly prove valuable in 
attaining a more satisfactory, though 
not necessarily standardized, method of 
publishing the official reports. To this 
end, it is hoped that a reprint of the 
article has been placed in the hands of 
each appellate court judge in each of 
the states. 

Mr. Rosbrook considers the reporting 
problem from the standpoint of each 
- one of its features and we shall give 
here a brief statement of the points con- 


1Cornell Law Quarterly, Vol. X, p. 103, et seq. 
[Feb., 1925]. 


sidered and some of the author’s con- 
clusions. 

1. TasLe or Cases. The author be- 
lieves that various additions to the titles 
of cases (e. g., the name of the judge, 
catchlines of the headnote, nature of the 
action, names of the counties where the 
litigations arose, parallel citations) add 
little value to compensate for the labor, 
if there is a good index. 

2. TasBLe or Cases Cirep. 
regarded as of little value. 

3. TaBLE or Statutes. The view on 
this point is that the index should con- 
tain this information and that there is 
no need of a separate table. 


4. Trrues or Cases. There is a great 
diversity of practice on this point. The 
author approves the practice shown in 
the New York reports. 

5. CatTcHLINES ror Heapnotes. The 
minority practice of catchlining each 
paragraph of the headnote is approved. 

6. Herapnotes. The author approves 
a direct statement of the law followed 
by the facts showing its application in- 
stead of the reverse order, avoiding 
quotations and reasons. Numerous other 
suggestions are made under this head. 

7. AppeaL Line. The author states 
that the appeal line should show which 
party appeals, the judgment below fol- 
lowed by a statement of the result of 
the appeal. No position is taken on the 
question whether the name of the trial 
judge should appear. The author says 
that ‘‘appeals are much more frequent 
in eases tried before a judge who is 
known to be unreliable [in his law] 
than in cases tried before a judge who 
is almost always affirmed.’’ 

8. Arrorneys’ Names. In some 
states the addresses are also given. In 
England, the first name of the barrister 
is not printed. s 

9. Poms or CounseL. These briefs 
are not regarded as being of the same 
value now as in earlier decades. 


This is 
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10. Srarement or Facts. The au- 
thor believes that the judge writing the 
opinion, and not the reporter, should 
state the facts. 

11. Epitinc tHe Opinion. The re- 
porter should check and edit opinions, 
in the author’s view, but are many re- 
porters competent to do that work alive 
today ? 

12. Inpex. At this point there is an 
extensive comment on _ classification. 
The classification of the encyclopedias is 
recommended as against the American 
Digest classification on the ground that 
the latter is too broad. 

13. Spreep or Pusuication. In the 
states where advance sheets are pub- 
lished the average elapsed time between 
the rendition of the opinion and publi- 
eation is two months. 

14. Tastes or Cases. The English 
practice of a weekly bulletin of the list 
of opinions and a brief statement of the 
points decided is recommended. 

15. CumuLative InpEx. A cumula- 
tive index in the advance sheets is rec- 
ommended. 

16. NumBer or Reportep Cases. In 
the New York Court of Appeals, for the 


years 1906 to 1923, the percentage of 
eases in which opinions were written 
varied from 24 to 38 per cent. In the 
last year (1923) the percentage was 
28.6. 


In the New York Appellate Division 
(four departments) the percentage in 
the same years varied from 41 to 8 per 
cent. 


In the same period, the percentage of 
eases in which opinions were written in 
the Supreme Court of the United States 
varied from 60 to 27 per cent. 


The author believes the judges should 
have a free hand in memorandum opin- 
ions and he also believes that the lower 
judges should deliver memorandum 
opinions for their effect in inducing 
greater care in the consideration of 
eases by the judges and for their effect 
in enlightening litigants. 

This part of the survey touches one 
of the questions embodied in the ques- 
tionnaire on methods of work in the 
appellate courts and the JourNAL hopes 
to be able to supplement the informa- 
tion given by Mr. Rosbrook. 

A. K. 





Judicial Council Should Regulate Practice 
and Procedure 





Constitutional Amendment Urged in California Legislature Would 
Combine Needed Functions the Same as in Other 
English-Speaking Countries 





There is a fair prospect that the peo- 
ple of California will be given an oppor- 
tunity to vote for a judicial council 
with advisory administrative and rule- 
making powers. The opportunity will 
come if the legislature adopts a resolu- 
tion introduced by Senator M. B..John- 
son providing for submitting a proposed 
amendment to the judiciary article of 
the constitution. 

For more than a year a section of the 
Commonwealth Club of California pur- 
sued a very active study of the needs 
of the judicial system under the chair- 


manship of Professor Samuel C. May 
of the Department of Political Science 
of the University of California. The 
investigation and study resulted in 
adoption of the view that the one stroke 
which would count most in advancing 
judicial administration would be crea- 
tion of a judicial council with rule- 
making power in addition to the more 
usual administrative and advisory pow- 
ers. 

During the past decade the American 
bar has been largely converted to the 
theory of regulating practice through 
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rules of court. For a long time it was 
presumed that it would be more difficult 
to obtain judicial councils than to ob- 
tain rule-making authority. It was due 
to that assumption, we think, that the 
proposal to vest rule-making powers in 
supreme courts has been the usual ex- 
pression. 

But the unexpected happened. The 
congress delayed action on the various 
bills to confer rule-making authority on 
the United States Supreme Court, but 
with promptness sanctioned the bill to 
create the council of judges, in view of 
special exigencies. Since then judicial 
eouncils have been established in several 
states, but only with advisory powers. 
There are strong reasons why the two 
principles should be combined, as in the 
courts of every part of the British Com- 
monwealth of Nations. 

The regulation of practice and pro- 
cedure through rules is a _ function 
closely allied to the administrative work 
of a judicial council. It is widely at 
variance with the work performed by 
the courts of last resort. Supreme 
courts everywhere are already over- 
burdened. It appears likely that uni- 
fication of the state judicial systems 
through the creation of councils of 
judges will proceed and become univer- 
sal. If the regulation of procedure is 
coupled with the powers conferred on 
these councils we will have the same 
machinery which proved so extraordi- 
narily efficient in the courts of all other 
English-speaking countries. 

The importance of the proposal now 
pending in the California legislature 
warrants publication of the full text of 
the resolution, which follows: 

Senate Constitutional Amendment No. 15 


A resolution to propose to the people of 
the State of California that the constitu- 
tion of said state be amended by adding 
to article six a new section to be num- 
bered la, and by amending sections six, 
seven and eight of said article, relative 
to the judicial department by providing for 
a judicial council. 

Resolved by the senate, the assembly 
concurring, That the legislature of the 
State of California at its forty-sixth regu- 
lar session, commencing on the fifth day 
of January, 1925, two-thirds of the mem- 
bers elected to each of the houses thereof 
voting in favor thereof, hereby proposes 
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to the people of the State of California to 
amend the constitution of this state by 
adding to article six a new section to be 
numbered la, and by amending sections 
six, seven and eight of said article, to read 
as follows: 


Sec. la. There shall be a judicial coun- 
cil. It shall consist of the chief justice or 
acting chief justice, and of one associate 
justice of the supreme court, three justices 
of district courts of appeal, four judges of 
superior courts, one judge of a police or 
municipal court, and one judge of an in- 
ferior court, assigned by the chief justice 
to sit thereon for terms of two years; pro- 
vided, that if any judge so assigned shall 
cease to be a judge of the court from 
which he is assigned, his term shall forth- 
with terminate. The chief justice or act- 
ing chief justice shall be chairman. No 
act of the council shall be valid unless 
concurred in by six members. 

The judicial council shall from time to 
time: 

(1) Meet at the call of the chairman or 
as otherwise provided by it. 

(2) Survey the condition of business in 
the several courts with a view to simplify- 
ing and improving the administration of 
justice. 

(3) Submit such suggestions to the sev- 
eral courts as may seem in the interest 
of uniformity and the expedition of busi- 
ness. 

(4) Report to the governor and legis- 
lature at the commencement of each regu- 
lar session with such recommendations as 
it may deem proper. 

(5) Adopt or amend rules of practice 
and procedure for the several courts, pro- 
vided, that such rules shall not affect sub- 
stantive rights and shall be subject to 
amendment or repeal by the legislature. 
Until changed by the council, laws now 
in effect regulating practice and procedure 
shall remain in force. 

(6) Exercise such other functions as 
may be provided by law. 

The chairman shall seek to expedite ju- 
dicial business and to equalize the work 
of the judges, and shall provide for the 
assignment of any judge to another court 
of a like or higher jurisdiction to assist 
a court or judge whose calendar is con- 
gested, to act for a judge who is disquali- 
fied or unable to act, or to sit and hold 


“ court where a vacancy in the office of 


judge has occurred. 

The clerk of the supreme court shall 
act as secretary of the council. 

The several judges shall co-operate with 
the council, shall sit and hold court as 
assigned, and shall report to the chairman 
at such times and in such manner as he 
shall request respecting the condition and 
manner of disposal of judicial business in 
their respective courts. 

No member of the council shall receive 
any compensation for his services as such, 
but shall be allowed from the state treas- 
ury his necessary expenses for travel, 
board and lodging incurred in the per- 
formance of his duties as such. Any judge 
assigned to a court wherein a judge’s com- 
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pensation is greater than his own shall 
receive while sitting therein the compen- 
sation of a judge thereof. The extra com- 
pensation shall be paid from the state 
treasury. Any judge assigned to a court 
in a county other than that in which he 
regularly sits shall be allowed from the 
state treasury his necessary expenses for 
travel, board and lodging incurred in the 
discharge of the assignment. 

Sec. 6. There shall be in each of the 
organized counties, or cities and counties, 
of the state, a superior court, for each of 
which at least one judge shall be elected 
by the qualified electors of the county, or 
city and county, at the general state elec- 
tion. There may be as many sessions of 
a superior court at the same time, as there 
are judges elected, appointed or assigned 
thereto. The judgments, orders, and pro- 
ceedings of any sessior of a superior court, 
held by any one or more of the judges 
sitting therein, shall be equally effectual 
as though all the judges of said court pre- 
sided at such session. 
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Sec. 7. The judges of each superior 
court in which there are more than two 
judges sitting, shall choose, from their 
own number, a presiding judge, who may 
be removed at their pleasure. Subject to 
the regulations of the judicial council, he 
shall distribute the business of the court 
among the judges, and prescribe the order 
of business. 


Sec. 8. The term of office of judges of 
the superior courts shall be six years from 
and after the first Monday of January after 
the first day of January next succeeding 
their election. A vacancy in such office 
shall be filled at the next succeeding gen- 
eral state election after the first day of 
April next succeeding the accrual of such 
vacancy by the election of a judge for a 
full term to commence on the first Monday 
of January after the first day of January 
next succeeding his election. The gover- 
nor shall appoint a person to hold such 
vacant office until the commencement of 
such term. 





Test Conciliation in City Court 


Justice Edger J. Lauer, of New York Municipal Court, Tells of 
Successful Experiment and Comments on Conciliation 
of Clothing Trade Disputes 





A paper on conciliation was presented 
at the 1923 meeting of the Conference 
of Bar Association Delegates by Mr. 
Justice Edgar J. Lauer, telling of the 
suecess of such procedure when applied 
to the controversies arising between em- 
ployers and employes in the clothing in- 
dustries. For ten years Judge Lauer, 
while a justice of the Municipal Court 
of New York City, presided over the 
arbitration boards in the clothing indus- 
tries, and from the remarkable success 
of conciliation methods therein em- 
ployed he concluded that under proper 
rules conciliation would be effective in 
ordinary civil litigation. 

The report whch follows informs the 
Municipal Court of the results of the 
first month’s experience—January, 1925. 
We append also an extract from his 
paper prepared for the Conference of 
Delegates’ meeting, treating of the ex- 
tra-judicial use of conciliation. 


Judge Lauer’s Report 


During the month of January of this 
year an experiment in conciliation was 


when the cases are ready for trial, I 
believe the method followed in attempt- 
ing conciliation in all cases as part of 
the provinee and function of the court 
and in the course of its regular sched- 
ule of business has not heretofore been 
attempted in this jurisdiction and not 
as far as I know in the United States. 
Therefore the course pursued by Jus- 
tices Davies, Spiegelberg and myself 
quite properly may be denominated an 
experiment. 

It was first attempted to have an 
extra call of the calendar, which was 
designated a ‘‘conciliation’’ call on the 
afternoon preceding the day for which 
the cases were set for trial. The an- 
nouncement concerning this conciliation 
ease, through the courtesy of Professor 
Wormser, the editor of the New York 
Law Journal, was carried daily in a 
prominent position in that publication 
and its nature and the fact that it was 
to take place was in that manner 
brought to the attention of members of 
the bar. A few days trial of this extra 
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carried out in the Ninth District of the 
Court in the Borough of Manhattan. I 
presided over the calendar part and co- 
operating in the experiment with me 
were Justice Davies, who presided in 
Part II during the entire month, and 
Justice Spiegelberg, who presided in 
Part III beginning the [6th of the 
month. 

While perhaps there is nothing new 
in individual justices attempting to 
reconcile the parties to a litigation, 
eall of the calendar disclosed the fact 
that attorneys were too much occupied 
in this busy legal center voluntarily to 
come to court to answer a call of the 
ealendar which might prove wholly un- 
availing because of the failure of the 
opposing side to appear. It was also 
disclosed that the project of a recon- 
ciliation without the presence of the par- 
ties was diminished in case where only 
attorneys appeared and the presence of 
the parties was not probable on this 
‘‘eonciliation’’ call. In response to the 
announcement in the New York Law 
Journal a number of attorneys ap- 
peared, but only in a very few instances 
were attorneys present representing 
both sides to the litigation. Neverthe- 
less, some conciliations were effected. 
The effort to effect a conciliation, how- 
ever, was not abandoned, but was con- 
tinued the following day on the regu- 
lar call of the calendar in all cases in 
which both sides to the litigation were 
present and answered ‘‘ready”’ for trial 
and in which the attempt at conciliation 
had not been made on the ‘‘conciliation’’ 
eall the day preceding. After a few 
days’ trial this ‘‘conciliation’’ call of 
the calendar was abandoned and the 
effort at conciliation was directed to the 
eases in which both sides answered 
‘‘ready’’ on the regular call of the 
calendar. 

Some of the cases answered ‘‘ready’’ 
were sent for the conciliation effort to 
each of the trial parts and some were 
retained in the part over which I pre- 
sided. The judge who made the con- 
ciliation effort was, by this division of 
the work of conciliation, not the judge 
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before whom the case was ultimately 
tried in those instances where concilia- 
tion failed. In this way, a criticism 
which sometimes is directed against 
judges who attempted to conciliate the 
parties in cases which subsequently they 
are obliged to try, because of the failure 
of the conciliation effort, is overcome. 
No pressure was exerted by the court 
on either attorneys or litigants to reach 
a conciliation. The experiment was for 
the purpose of ascertaining whether the 
time and labor of attorneys, litigants 
and the court cannot be saved. In my 
judgment this experiment has demon- 
strated quite conclusively that the ef- 
fort at conciliation is well worthy of 
the time and effort involved and that 
the time and labor of attorneys, liti- 
gants and the court can be saved by an 
attempt to effect a conciliation in every 
case where both parties to the litigation 
are represented by attorneys. This is 
made apparent by a consideration of the 
following statistics prepared by me of 
the results accomplished during the four 
weeks of January during which the ex- 
periment was continued : 


Summary for Four Weeks 


Non- 

Jury Jury Totals 

Cases on calendar.... 922 2026 2948 

Inquests taken ...... 42 189 231 
Cases “‘ready’”’ and dis- 

eae rere 92 180 272 
“Ready”’ cases settled 

by conciliation .... 61 102 163 


“Ready” cases tried.. 31 78 109 
Cases answered ‘“‘set- 

tled’’ on calendar call 72 140 212 

It will be observed from these figures 
that there were 272 cases marked ready 
for trial by both sides and disposed of. 
Of these 272 ready cases, 163 were dis- 
posed of through conciliation, after hav- 
ing been marked ‘‘ready’’ on the call 
of the day calendar and 109 cases were 
actually tried. These 109 cases took up 
practically the entire time of two 
judges for the first two weeks of the 
month and of tnree judges for the last 
two weeks of the month. The 163 cases, 
therefore, disposed of through concilia- 
tion, had it been necessary to dispose 
of them by trial, it is fair to say would 
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have taken at least the time of the same 
number of judges for the same length 
of time as the 109 cases that were ac- 
tually disposed of by trial. In other 
words, it would have required at least 
twice the number of judges to dispose 
of the cases ready and disposed of, had 
it been necessary to try them all. There 
were, in addition to the 163 cases dis- 
posed of through conciliation, 212 cases 
which were settled by the attorneys or 
parties, without the aid of the judges, 
and answered settled on the call of the 
calendar. I am a believer in the force 
of suggestion. I feel certain that many 
of these cases, settled in this way, with- 
out the active aid of the judges, were 
settled because of the suggestion of con- 
ciliation made by the judges and the 
suggestion was acted upon between ad- 
journments by the attorneys or parties. 
Disregarding the settlement of the 212 
eases, the accomplishment, which the 
figures referred to indicate, demon- 
strates the success of conciliation as an 
aid in the administration of justice. 

There may be some who consider that 
it is merely the duty of a court to try 
the cases answered ready for trial and 
that it is not the province of a court to 
attempt to conciliate the parties. With 
this point of view I do not agree. A 
voluntary reconciliation and an adjust- 
ment of differences is generally recog- 
nized as a desirable conclusion to a liti- 
gation. It saves the time of the court, 
of attorneys, litigants, witnesses and 
jurors and what is equally as impor- 
tant, it may restore an interrupted 
friendship or business relationship. 

The effort at conciliation made by the 
court or by attorneys at the suggestion 
of the court may be the first effort to 
bring the litigants into an accord or to 
an adjustment of their differences. It 
frequently happens that neither party 
nor attorney desires to approach the 
other in an effort at conciliation, lest 
such effort be regarded as a confession 
of weakness. 

I would summarize my conclusions as 
follows : 
1. That the practice as outlined of the 


court attempting conciliation in all 
eases in which parties appear by at- 
torney and which are marked ready 
by both parties on the call of the 
calendar, be pursued. It constitutes 
a valuable aid in the disposition of 
the litigated business of the court 
and a saving of time of all parties 
concerned in the litigation. 

2. That no formal attempt at concilia- 
tion be made in cases in which the 
parties appear without attorney be- 
cause such cases can be more ex- 
peditiously tried in a more or less 
informal manner by the trial judge. 

3. That for the present no change in 
the rules of the court is recom- 
mended, because the conciliation 
practice may be pursued by the 
justices without any additional rules. 

4. No extra preliminary call of the 
calendar is recommended, because it 
would in most instances require an 
additional attendance upon the court 
by attorneys. Some advantages 
would ensue from such preliminary 
calendar call, but in view of the 
time required to attend an extra call 
of the calendar, I refrain from mak- 
ing the recommendation. 

Respectfully submitted, 
Edgar J. Lauer. 
New York, Feb. 16, 1925. 


Conciliation in Industry 

A Committee on Legal Aid Work ap- 
pointed at the last meeting of the Amer- 
ican Bar Association, in its report under 
date of June 2, 1923, states: ‘‘The prin- 
ciple of conciliation is not yet estab- 
lished.’’ If this be the fact, and I do 
not dispute it, then we should not delay 
in securing its establishment. Concilia- 
tion is better than litigation. A litiga- 
tion in its final analysis is a fight. It is 
a more civilized method of settling a 
dispute than the duel or battlefield. It 
remains true, however, that people who 
fight are apt to get hurt, no matter how 
they fight. Life at best is a game of 
give and take. One never gains every- 
thing one seeks. Therefore I say it is 
better to meet the other person part way 
and be conciliatory. 
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There is nothing new in the principle 
of conciliation. As stated by the com- 
mittee just referred to, ‘‘Its value in 
Norway and Denmark is attested by a 
eentury of successful operation.’’ It 
has been in operation in France for 
many years, and I have never heard of 
any criticism of it. Its beneficial effects 
may be illustrated by the following very 
striking example. In the cloak, suit and 
skirt manufacturing industry in the 
city of New York there is an association 
of manufacturers, whose members em- 
ploy thousands of workers. The unions 
representing the workers in this indus- 
try and the manufacturers, in order to 
avoid strikes, lockouts and stoppage of 
work in the shops of the various manu- 
facturers, and in order to improve 
working conditions in the industry, en- 
tered into an agreement whereby in the 
first instance, when a dispute arises, an 
investigation is made and the facts as- 
certained by representatives of the 
manufacturers and unions respectively, 
acting jointly. These representatives 
are required to ‘‘attempt an adjust- 
ment.’’ If not adjusted the dispute is 
referred for decision to a board of three 
arbitrators, one a representative of the 
manufacturers, one a representative of 
the unions, and the third a disinterested 
third party agreed upon by the asso- 
ciation and the unions. 

Out of over 3,000 complaints made in 
writing, representing disputes between 
the workers and manufacturers, parties 
to this agreement, in a period of one 
year from April 1, 1922, to March 31, 
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1923, all except 27 were settled through 
conciliation, and these 27 cases were 
settled by the finding of the arbitration 
board after trials had pursuant to the 
terms of the agreement. These disputes 
are not easy of solution. In most in- 
stances there are extremely difficult 
questions involved. Frequently, they 
involve the means of livelihood of one 
or more workers, or the success or fail- 
ure of a manufacturer’s business. I 
speak from personal experience when I 
say the adjustment of these disputes is 
more difficult than the adjustment of 
the great mass of cases litigated in court, 
for I have acted as chairman of the 
arbitration boards in this industry for 
about ten years and have been a justice 
of the Municipal Court for nearly 
eighteen years. I have no hesitation 
therefore in saying that the great mass 
of litigated cases is capable of adjust- 
ment through conciliation. I am con- 
vineed that there must be some method 
by which this much desired end can be 
secured, particularly if the members of 
the bar will give their aid. The degree 
of suecess which any plan can have is 
largely dependent upon the support 
given by the members of the bar. Most 
members of the bar complain of the loss 
of time required in having cases reached 
for trial in the courts where calendars 
are congested. I believe, therefore, that 
they would welcome any plan which 
would dispose of the cases capable of 
adjustment through conciliation and 
thereby aid in clearing the calendars of 
all cases except those in which a trial is 
essential. 





The experiment tried here for a hundred and fifty years has shown that the 
bar cannot be governed effectively through the bench; the experience of centuries 
elsewhere shows that the bar can, when given power, govern itself and make the 


word ‘‘lawyer’’ a badge of honor. 


—Judge Clarence N. Goodwin. 





Simplified Procedure in Municipal Courts 





Rasmus S. Sapy* 


American democracy is not combating 
crime successfully. We are given the 
unenviable distinction of leading the 
civilized world in murder, robbery, 
burglary and other of the graver crimes 
against person and property.’ As a na- 
tion we have a disconcertingly high 
criminal ratio and in our large cities, 
where the opportunities and temptations 
for crime are greater, constantly recur- 
ring crime waves threaten our social or- 
ganization. 

The administration of justice is a 
state function. Police officers are tech- 
nieally state officials and justices of the 
peace, police and municipal courts are 
performing state functions, yet it never- 
theless is true that the prevention, de- 
tection and treatment of crime and 
criminals are of special importance to 
city dwellers and under our decentral- 
ized administration of justice the city 
ought to feel its responsibility and be 
given the opportunity to deal with the 
problem in an intelligent manner. 

It has been estimated that in Cleve- 
land, Ohio, two-thirds of those who com- 
mit serious crimes are never arrested, 
and of the one-third arrested two-thirds 
are never convicted.2 The administra- 
tion of criminal law has been declared a 
failure in Cleveland,* but few of our 
other large cities have any special rea- 
son for self-congratulation. Our crim- 
inal statistics in general are very un- 
reliable and inadequate. The census 
bureau has been making an ambitious 
attempt at securing criminal statistics, 
but has found it diffienlt and at times 


*Professor of Political Science in Gettysburg Col- 
lege. Reprinted with permission of the American 
Political Science Review (Nov., 1924). 

1Report of the Special Committee on Law Enforce- 
ment, 47 Report of the Am. Bar Association (1922), 
428. 

2First Quarterly Bulletin for the Quarter ended 
March $1, 1928, the Cleveland Association for Crim- 
inal Justice, p. 10. 


%Criminal Justice in Cleveland, Report of _ 


Cleveland Foundation Survey of the Administra 
of Criminal Justice in Clepeland, Ohio (1922), p. 229. 


impossible to secure even the simplest 
data.* 

Our institutions for the administra- 
tion of justice must properly balance 
individual liberty and social control. 
During the early development of our 
constitutional government many safe- 
guards were thrown around the indi- 
vidual accused of crime. In early Eng- 
lish history the machinery of justice was 
frequently used by the state to oppress 
the individual, and what are today re- 
garded as minor offenses were punish- 
able by death. This led courts to build 
up many technical safeguards around 
the man charged with crime.* Viewed 
historically, there may be found good 
reason for practically all of the be- 
wildering maze of procedure which is 
unfolded as the prosecuting officer and 
the resourceful attorney for the defense 
fight out their long-protracted legal 
battle. Many anachronisms are met 
with; some are harmless survivals, 
others may tend to impede justice, but 
many features, though antiquated in ap- 
pearance, have proved their worth 
through the test of time.® 


The grand jury has long been con- 
sidered an important factor in our ju- 
dicial system. Today ten of our state 
constitutions have no provision requir- 
ing grand-jury indictments.’ The stat- 
utes of these states, however, require or 
permit grand juries. Seven constitu- 
tions permit the legislature to abolish 
or change the grand-jury system.* Ten 


4S. B. Warner, The New Federal Census, 14 Jour- 
nal of the American Institute of Criminal Law and 
Criminolo (May, 1923), pp. 79-90. J. A. Hill, Co- 
operation tween state and municipal bureaus and 
the Federal Census Board in the compilation of 
statistics, Zbid., XII, 529. 

‘Harlan F. Stone, Law and Its Administration, 
p. 115. 

*Roscoe Pound, Anachronisms in Law. 38 Journal 
of the American Judicature Society, p. 142. 

'Ga., Kans., Md., Mass., Mich., Minn., N. H., Vt., 
Va., and Wis. Ill. Constitutional Convention (1920) 
Bulletin No. 10, p. 833. 

®Colo., Neb., N. Dak., Wyo., Ia. Ill, Ind. Index 
Digest of State Constitutions, The N. Y. State Con- 
stitutional Convention Commission, 1915, p. 502. 


179 








180 JOURNAL 


constitutions provide that cases may be 
prosecuted by information as well as by 
indictment.® Eleven states have by law 
or constitution retained the grand jury 
for oceasional use.'° 

It is doubtful if the grand jury an- 
swers any useful purpose under metro- 
politan conditions. Those who favor its 
discontinuance insist that in most cases 
the grand jury cannot possibly do any 
good, but may always do harm." The 
ordinary urban grand jury tends to be- 
come a rubber stamp for the prose- 
eutor.12 The special grand jury ought 
to be retained to act where powerful 
individuals or interests are involved or 
where the prosecutor for some reason is 
hesitant. A preliminary hearing before 
a court on information will in most 
eases be more satisfactory and is, as a 
matter of fact, the method now em- 
ployed in a number of states. 

The petit jury is the central feature 
of our criminal court procedure. Its 
essential features have been adopted in 
many foreign countries and are not 
likely to be discarded by us, but we may 
learn a good deal from English and 
Canadian experience in its use. 

It has often been said that it is better 
for 99 guilty to go free than for one 
innocent person to be punished. This 
emphasizes the individualistic point of 
view. Society today, confronted with 
crime and general lawlessness, will find 
it necessary to devise some more effect- 
ive means of securing the conviction of 
the 99 without jeopardizing the inno- 
cent, or may in desperation decide that 
the incarceration of a larger part of the 
99 guilty may be worth the sacrifice of 

‘the one innocent. Society must protect 
itself from the continued depredations 
of the 99. 

In the municipal court of Chicago and 
the recorder’s court of Detroit we find 
two new developments that make for 
fewer technicalities and greater effi- 
ciency. In the first place these courts 

*Ariz., Calif., Ida., Mo., Mont., Nev., Okla. 8. 
Dak., Utah, Wash. Ibid, pp. 502-503. 

*Ariz., Calif., Ida., Kans., Mich., Mo., Mont., Nev., 


Okla., S. Dak., Utah, W 


ash. Ill Const. Conv. Bul- 
letin No. 10, pp. 834- 


835. 
“Herbert Harley, Criminal Justice, How to Achieve 


“22Criminal Justice in Cleveland, p. 212. 
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are unified. The recorder’s court of De- 
troit is the only completely unified 
criminal court in the United States.’* 
In Chicago the municipal court suc- 
eeeded to the criminal jurisdiction of 
the former justices of the peace, and 
was given some additional powers along 
other lines. Within this limited field it 
is united and organized under a chief 
justice who has power to assign judges 
and to control the dockets. Through the 
exercise of these powers he can create 
new courts for special purposes, but all 
such courts remain under central super- 
vision. The Detroit court has no per- 
manent chief justice, the judges serving 
in rotation. 

In the second place, these courts are 
given certain rule-making powers. Rules 
of procedure, to provide for the orderly 
dispatch of business, the saving of pub- 
lic time and the maintenance of the dig- 
nity of the court, ought to be distin- 
guished from rules intended to safe- 
guard the accused and to give him a 
fair trial.1* The former ought certainly, 
without serious limitations, to be placed 
within reasonable court discretion. 
Every man’s substantive rights should 
be fully safeguarded, but no man 
should be deemed to have a vested right 
in any procedural rule that would 
thwart justice. If procedure with 
proper limitations were placed under 
the control of an enlightened bench, it 
would not become more technical and 
arbitrary than at present, where chance 
and human intent may at so many 
points conspire to defeat the orderly 
course of justice. In Illinois the su- 
preme court has upheld the exercise of 
rule-making power by the Chicago mu- 
nicipal ecourt.’® 

It is not justice in the abstract that 
we are seeking through our court pro- 
ceedings. What justice is it? It may 
be true, as Dean J. H. Wigmore says, 
that civilian criminal justice does not 
know what it wants and much less does 
~3An Appraisal of the Recorders’ Court of Detroit 
during its second year, es Public Business 
(Detroit) No. 72, Aug. 1, 1922, p. 8. 

“Committee Report, 1 Journal aia, Inst. of C. L. 
and C., p. 584. 

Chicago vy. Coleman, 254 Ill, 388. List of 35 
Rules, as amended and adopted May 25, 1922, are 


found in the 15th Annual Report of the Municipal 
Court of Chicago pp. 102-114. 
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it resolutely go in and get anything.’® 
Both law and procedure are funda- 
mentally based on psychology, and rad- 
ical changes in psychological beliefs 
will have a profound significance for 
both. The common law, for instance, is 
very much concerned with certain men- 
tal processes such as knowing, willing, 
intent; but with the behavioristie psy- 
chology to the fore we may be less cer- 
tain than our forefathers as to basis of 
both substantive and adjective law.'* 
We may not yet be prepared to substi- 
tute social clinics for courts and yet we 
have changed our attitude toward cer- 
tain of our lawbreakers in recent years. 

We find in the juvenile court, begin- 
ning in Chicago in 1899,1* one of the 
first serious modifications in court pro- 
cedure. These courts, to be sure, deal 
only with children, but within their 
field they are revolutionary. Children 
brought before them are theoretically 
not on trial. It is rather a hearing or 
inquest for their benefit. We find here 
new practices as to summons, detention, 
hearing, evidence, judgment and dispo- 
sition. The court does not determine 
‘‘ouilty’’ or ‘‘not guilty’’ as to spe- 
cifically alleged acts, but aims rather to 
discover if the child is in need of special 
state care. 

On the whole, the new informal pro- 
cedure in juvenile cases is making rapid 
progress and the courts are reaching out 
to influence home environment. In 
Chicago the municipal court has a 
branch known as the boys’ court for 
boys between the ages of seventeen and 
twenty-one. When a felony is charged 
the defendant must be held to await the 
action of the grand jury, but in other 
eases the boys’ court assumes jurisdic- 
tion and uses informal procedure.’® 

But if children and even boys from 
seventeen to twenty-one, as in Chicago, 
are to be accorded special treatment, 


ej, Wigmore, Some Lessuns for Civilian Justice 
to be pda from Military Justice, 10 Journal Am. 
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why not others? How many so-called 
criminals are in fact mentally deficient 
and irresponsible? To determine this 
question a psychological laboratory was 
established in connection with the Chi- 
cago municipal court in 1914 and as a 
result over one thousand are annually 
committed to asylums.” 


The Detroit recorder’s court, a uni- 
fied criminal court dating from April, 
1920, has shown itself efficient, vigorous 
and progressive.** It also has a psycho- 
pathic department to give social, mental, 
and physical examinations.*® The di- 
rector of the clinic has no power to dis- 
pose of any offender, but the judge, with 
the information supplied him by the 
psychiatrist, can presumably deal a lit- 
tle more intelligently with the offender 
even though still handicapped under 
existing laws.”* 


Taking into account the experience of 
Chicago, Detroit and other cities, it 
seems evident that the psychiatric clinic 
must be destined to become a part of the 
judicial system of every large city, and 
as further advances in psychiatry are 
made, the findings of the psychiatrist 
will become more and more determining 
in all cases where there may be doubt 
as to the mental and moral capacity of 
the accused, and ‘‘jury trial’’ will in 
such cases undoubtedly be replaced by 
prophylactic measures as a part of the 
new science of social hygiene.** Many 
of the so-called alienists who have testi- 
fied in cases where insanity is pleaded 
have done much to discredit their pro- 
fession with the public, and many peo- 
ple will be skeptical about the merits of 
a procedure that would regularly em- 
ploy the services of alienists, psychi- 


See 7 Journal of the A. J. S. No. 2, Aug., 1928. 

Detroit 4 Crime Problem through Unified 
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atrists and other experts.2> But what- 
ever the abuses of the past, our courts 
must be prepared to have scientific 
problems solved in a scientific way. 

In eases involving children, the intel- 
lectually subnormal, the morally defi- 
cient and the insane, the older technical 
rules of procedure are being supplanted 
by a new type of procedure, and there 
are many who feel that the conven- 
tional procedure must eventually yield 
along other lines to meet newer social 
and psychological theories. 

It is highly essential in a civilized 
state that justice be administered 
through its criminal courts. It is al- 
most equally important that private 
wrongs should be prevented or re- 
dressed in the civil courts. King John’s 
pledge in Magna Charta: ‘‘To none 
will we sell, to none deny or delay, right 
or justice,’’** should apply to both civil 
and criminal courts. Civil procedure 
at common law was even more technical 
than criminal procedure, but has been 
subjected to greater changes. The old 
pleadings, declaration, plea, replication, 
rebutter, surrebutter, rejoinder, and sur- 
rejoinder, with flanking demurrers and 
what not, before the case really could 
be tried before a jury, have in large 
part given way to simpler procedure, 
but do not yet satisfy modern demands 
for immediate, certain and inexpensive 
justice. The modern city with its 
heterogeneous population, its conflict- 
ing, self-seeking interests and compli- 
eated interrelationships calls stridently 
for justice administered in ways more 
in keeping with modern life. So con- 
servative a public leader as Elihu Root 
joins in a demand for a revolution in 
judicial procedure.’ 

Legislatures, ill-prepared for their 
tasks, have felt called upon to enact an 
enormous amount of legislation to meet 
new and changing social and industrial 
conditions. In so far as these laws have 
been imperfectly drawn, or have been 

*John F. W. Meagher, Crime and Insanity, 14 
Journal Am. Inst. of C. L. and C., pp. 46-61. L. 
Vernon Briggs, Medico-Legal Insanity and the Hypo- 


thetical Question. Ibid. pp. 62-74. William A. 
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ill-adapted to their purposes, it has im- 
posed a correspondingly heavy task on 
the courts. Among other things the 
legislatures have attempted reforms in 
judicial procedure, but in most cases 
with no marked success. In both code 
states and common-law states, procedure 
has continued complicated, technical and 
bewildering. Of course ‘‘there is no 
method, either legislative or otherwise, 
whereby procedure may be rendered 
simple and effective in the hands of the 
practitioner too lazy or indifferent or 
incompetent to master the art of bring- 
ing his case into court and trying it in 
a simple, direct and concise manner.’’** 
Judges, too, must be thoroughly pre- 
pared for their duties. In connection 
with procedural reforms, the bar asso- 
ciations, national, state and local, have 
in recent years tried to secure and main- 
tain higher standards for both bar and 
bench. 

Jury trial prevails in civil as well as 
in criminal eases, being guaranteed by 
the constitutions of all states except 
Louisiana and Utah.” A less than 
unanimous verdict is, however, provided 
for or permitted in eighteen states in 
civil cases in courts of record.*® The 
civil-ease jury is in many states smaller 
than the conventional twelve, and in 
some states waivers of jury trials are en- 
couraged.** 

When it comes to presenting evidence 
to the jury the layman is impressed 
with the obstacles which are apparently 
placed: in the way of witnesses telling 
their stories in a straightforward man- 
ner.*?. It takes a skillful lawyer to get 
all his evidence before a jury properly. 

Many short practice acts have been 
enacted to simplify procedure. In 1921 
New York put into operation a new civil 
practice act which reflects present 
tendencies. Much of the existing sys- 
tem was retained because through liti- 
gation its construction was known. 
Even so, 650 decisions relating to this 

*Harlan F. Stone, Law and Its Administration, 
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act and to its attendant rules of civil 
procedure appeared in the New York 
Law Journal during the first eight 
months.** The act eliminated unneces- 
sary motions, abolished the demurrer 
and numerous writs, corrected other un- 
desirable features of the old system, and 
transferred many details of practice to 
rules. Court rules, numbering less than 
300, were framed by a convention of 
judges and trial lawyers. They were 
formally adopted and went into effect 
with the act.** Under Rule 113 provi- 
sion is made for summary judgment 
where a defendant fails by affidavit or 
other proof to show such facts as may 
be deemed by the judge hearing the mo- 
tion sufficient to entitle him to defend. 
The application of this rule has been 
upheld by the courts.* 

The New Jersey Practice Act of 1912 
permits judges to make rules and also 
authorizes them to relax and dispense 
with rules wherever strict adherence 
would work surprise or injustice.** 
Short-practice acts try to shorten and 
simplify procedure, but frequently the 
simplification is in nomenclature rather 
than in procedure. 


The need for procedural reform is 
becoming more and more acute in our 
cities. When a city finds itself with a 
half a dozen different and often spe- 
cialized courts, with little co-ordination 
and overlapping jurisdictions, the situ- 
ation becomes intolerable. Lawyers 
with the best of intentions will at times 
flounder, but with ulterior motives they 
multiply confusion. 


In Chicago, where the municipal court 
has been given rule-making powers, 
simplified procedure has become pos- 
sible. The judges have departed rad- 
ically from the common-law pleadings. 
The plaintiff must present a brief, con- 
cise statement of his claim supported 
by an affidavit. All admissions or de- 
nials by the defendant must be direct 


“%H. R. Medina, Imported Feature of Pleading and 
Practice under the New York Civil Practice Act, 
Introd. p. IV. ‘i 
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and specific.** Every year thousands 
of causes are determined by default be- 
cause the defendant has not dared to 
file such an affidavit of merits.** Only 
matters actually in dispute will be tried 
in court. The rules of evidence, how- 
ever, remain unchanged. 

The conciliation branch of the mu- 
nicipal court of Cleveland, Ohio, was 
established in 1913. Cases involving 
less than $35 will on request of the 
plaintiff be tried in this court. If the 
case does not prove adapted to informal 
procedure the judge can transfer it to 
the regular trial court. The procedure 
is so simple that no pleadings are re- 
quired, and the court at times exercises 
wide equity powers. The judge can 
actually dispose of cases at the rate of 
one hundred a day.*® 


In Chicago the chief justice estab- 
lished a small claim branch which now 
exercises jurisdiction up to $200. The 
court is prepared to furnish immediate 
jury service if a jury trial should be 
demanded. 

The small debtors’ courts of several 
Kansas cities have even more informal 
procedure. The judge need not be a 
lawyer, and ‘‘court’’ can be held any- 
where in almost any way. They are 
independent courts, without adminis- 
trative supervision, furnishing a rough 
and ready justice for the poor, in cases 
under $20.*° Portland, Oregon, copied 
the Kansas plan, but improved consid- 
erably on its model. 


Small-claims courts reduce the ex- 
pense of litigation mainly by making 
the work of the attorney superfluous. 
Individual cities such as Kansas City, 
Cleveland, Portland, Chicago, Minneap- 
olis and Philadelphia have set up such 
courts. Massachusetts was the first 
state to establish small-claims sessions 
in all the lower courts throughout the 
state.* 

Conciliation courts differ from small- 
claims courts in that their awards are 

Rule 15. The Fifteenth Annual Report of the 
Mun. Ct. of Chicago, p. 105. 
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in no way binding on the disputing 
parties. Conciliation is not necessarily 
associated with the courts. Every high- 
minded lawyer will attempt to reach a 
settlement out of court through some 
such process. The modern conciliation 
court originated in Denmark and Nor- 
way over a century ago. The law in 
these countries requires an attempt at 
conciliation before the ordinary courts 
of law may assume jurisdiction. The 
plan has proved very successful, par- 
ticularly outside of the capital cities. 
In the larger cities there is a tendency 
for lawyers to consider conciliation as 
an unavoidable formality antecedent to 
court procedure.*? Denmark has modi- 
fied her conciliation laws somewhat for 
Copenhagen.** 


In the United States, between 1846 
and 1851, five states** made constitu- 
tional provision for conciliation. A 
sixth state, North Dakota, followed suit 
in 1889. Nothing came from this earlier 
movement. 

Ten years ago considerable interest 
was aroused through the adoption of 
certain conciliation features in the mu- 
nicipal court of Cleveland. In the con- 
ciliation branch, already described, the 
judge tries to affect an amicable adjust- 
ment of differences after an informal 
attempt to ascertain the facts,** but if 
conciliation fails the court ean proceed 
to judgment subject to the limits of its 
jurisdiction. As a matter of fact, a 
large number of disputes are conciliated 
by the clerk without even being placed 
on the docket. Even after docketing 
the parties are given an opportunity to 
settle, and if agreement is reached the 
appropriate entry is made.*® 

The Minneapolis court of conciliation, 
a branch of the municipal court, was 
created by law in 1917.47 Its jurisdic- 
tion extends to causes not exceeding 
~ Interview with Hoieste Rets Advokat Emil Stang, 
Christiania, June 19, 1914. 


*George H. Ostenfeld, Danish Coutts of Concilia- 
tion. 9 Am. Bar Assoc. Journal (Nov., 1923), p. 


747. 
, re 2 1846; Wis., 1847; Mich., 1850; Ohio, 1851; 
n 

“Manuel Levine, The ee Ry Court of Cleve- 


A. J. S., 

“Letter from W. F. Deke, Chiet Clerk of the Con- 
ciliation Branch SS = Municipal Court of Cleveland, 
dated Nov. 21 See Rules of the Municipal 
Court of Clev levoland, ‘Goneiliation Branch, Rule 8. 

“Laws of Minn., 1917, Ch. 
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$1,000. If the disputants come to a 
voluntary agreement, this agreement, 
when entered and countersigned by the 
judge, has the force of a judgment. If 
conciliation fails in cases involving $75 
or less,** the court immediately pro- 
ceeds to a hearing and renders judg- 
ment.‘® The Minnesota State Bar Asso- 
ciation was active in promoting the con- 
ciliation act of 1917. Since then con- 
ciliation courts have been set up in 
Stillwater™ and St. Paul," and, in 1921, 
city councils in all cities of Minnesota 
were authorized to establish conciliation 
branch courts.*? 


Beginning in 1917, in the conciliation 
and arbitration departments of the mu- 
nicipal court of the city of New York, 
conciliation procedure is available to the 
full extent of the municipal court’s 
jurisdiction.** No judgment is entered 
and its rests with the parties to live up 
to their agreement.™ 


By an act approved March 10, 1921, 
North Dakota provided for a compul- 
sory state-wide use of conciliation in 
most eases under $200 before ordinary 
court proceedings can begin. The con- 
ciliation system is under the control 
and supervision of the district court 
judges.*> The success of the plan will 
depend largely on the sympathetic atti- 
tude of these judges. The law has been 
sustained by the state supreme court.®° 


In Iowa the district, superior and mu- 
nicipal court judges are authorized by 
law, at their discretion, to provide for 
conciliation and to adopt and enforce 
rules prescribing the conciliation proce- 
dure.** In minor cases the judges 
themselves will, if practicable, try to 
effect settlement through conciliation or 
arbitration. 


*Ibid., 1928, Ch. 262. 

“Manuel Levine, rte Conciliation Court. 
2 Journal A. J. S., 

Laws of Minn., 1519, Ch. 112. 

‘%bid., 1921, Ch. 525. 

%1bid., 1921, - 317. 

Slaws of N. 1915, Ch. 279. 

hay ay ny Procedure in New York. 2 Journal of 
the J. S., 26-27, Edgar J. Lauer, Conciliation 
and Arbitration »* the Municipal Court of the City 


SLaws of N. Dek. ont, Ch. 38. R. H. Smith, 
The Place of Conciliation in the a of 
Justice. Am. Bar Assoc. Journal, Nov., 

Klein v. Hutton, 191 N. W. Rep., 485 "19a2) 
aoe of ne 1928 (40 G. A.), Ch. 266. 

Ibid., S. 4. 
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Conciliation is frequently used with 
success in domestic relations or family 
courts. When the courts are properly 
unified, this branch or session ean be 
given broad powers that combine equity, 
criminal and civil court features, and 
can thereby become more efficient in re- 
storing proper family relationships. 

Another plan for settling disputes 
without formal court intervention is by 
arbitration. Arbitration is generally 
found provided for in courts of con- 
ciliation. There is no reason why the 
bulk of business disputes should not be 
settled in this manner without ‘‘tech- 
nical rules of procedure,’’ reaching a 
‘decision according to the justice and 
the reason of the case.’”** The plan has 
for a long time been popular in Eng- 
land and in Europe. The chamber of 
commerce of the state of New York has 
from the time of its organization in 
1768 sponsored the plan, but till re- 
cently with no great suecess.*° In April, 
1917, the municipal court of the city of 
New York made possible by rule the 
submission of disputes to an agreed ar- 
bitrator, but, until the legislature in 
1920 enacted a law*! making agreements 
to arbitrate irrevocable, the agreement 
was mot legally binding.“ The New 
York state court of appeals has sus- 
tained this act.** Arbitration agreements 
are getting more common throughout 
the country. 


Business men settle a great number 
of disputes among themselves in this 
manner, and it is common for employers 
and employees to enter into similar 
agreements. Besides the ordinary vol- 
untary agreements to arbitrate, most 
states of the union provide -for arbitra- 
tion and mediation in some form in 
their labor legislation.® 


5°J. H. Cohen, Handbook for Arbitrators, published 
by the Chamber of Commerce of the State of New 
York, p. 57. 

“Report of the Special Committee on Commercial 
Arbitration, 1911, The Chamber of Commerce of the 
State of New York, p. 5. 

“Laws of New York, 1920, Ch. 275. 

“New Act Puts Teeth in Arbitration Law. 4 Jour- 
nal A. J. S., 54 

“Berkowitz v. Arbib and Houlberg. 230 N. Y. Rep.. 
261 (1921). 

See for ex. Earl Dean Howard, The Hart, Schaff- 
ner & Marx Labor Agreement (1920). 
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In Chicago the situation is unique in 
that the chief justice of the municipal 
court has designated a special judge for 
the arbitration branch, to whom ques- 
tions of law can be referred at any time 
during arbitration proceedings. This 
creates what would appear to be an ideal 
situation, for questions of fact can then 
be decided by men who know business, 
and legal matters by a judge who knows 
law. ; 


Informal procedure has established 
itself in courts dealing with children 
and the mentally incompetent, and with 
some phases of domestic relations, State 
legislatures are struggling to simplify 
procedure, but are reluctant to yield 
rule-making powers to the courts. Per- 
haps until courts can be unified and put 
on a higher plane they could do no bet- 
ter. There is one form of simplified 
procedure that should no longer be tol- 
erated—the procedure or lack of pro- 
cedure in the average municipal police 
court and other minor courts not of 
record. There should be no ‘‘inferior’’ 
courts. 


In the business world substantive law 
has lagged behind industrial develop- 
ment. In regulating industrial rela- 
tions, the government has set up boards 
and commissions in different fields and 
given them quasi-judicial functions; for 
instance, railroad and _ public-utility 
commissions, workmen’s compensation 
boards and the like. Business disputes 
are mostly settled out of court either 
through attorneys or through voluntary 
arbitration proceedings. More or less 
successful attempts have been made in 
simplifying civil procedure, but again 
the legislatures have been reluctant to 
give over to courts procedural control. 
Informal procedure is gaining ground 
in small claims and conciliation courts, 
where usually only small amounts are 
involved. Most states are still at some 
appreciable distance from the ideal of 
certain, speedy and inexpensive justice 
for all. 
~ &U. S. Department of Labor, Bulletin of the U.S. 


Bureau of Labor Statistics No. 330, Cumulative In- 
dex, p. 53. 


3 American Bar Association Journal, p. 21. 
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For plans, see model judicature acts under court organization for states and cities. 
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How Shall Judges Be Chosen—Debate in Commonwealth Club....... 3 3 75 
Selection, Tenure and Retirement, by James Parker Hall........... 3 2 37 
Selecting and Retiring Judges—Why Popular Election Fails in Cities. 3 6 165 
Duty of*Bar in Selection of Judges, by William D. Guthrie.......... 5 2 41 
Chicago’s Bar Association’s Triumph Over Political Bosses, by Amos 
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Taking Judges Out of Politics, by George B. Harris............... 8 1 258 
Pontius Pilate and Popular Judgments, by Col. John H. Wigmore... 8 2 47 


Who Shall Choose Our Judges? A Practical Plan for Bar Leader- 
Guim ti Fawseinl TICCHIONS... 2. cc ck ccc ccc ccc cc censeveccces 8 2 48 
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What Distrust of Courts Does 


A judicial system which has no head, no statistics of 
work and accomplishment, and no direction cannot do better 
than merely muddle along. An illustration often used to 
point the helplessness of our existing court systems to co- 
ordinate themselves for efficiency is the way jurisdiction is 
being taken from the courts to be lodged in commissions, 
administrative boards and similar contrivances. 

When the courts could not achieve justice for the tens of 
thousands of employees who are annually maimed or killed 
in industry the movement for reform found its easiest course 
to be that of avoiding the courts and setting up boards to 
award compensation for injuries. Under the rules then legis- 
lated injuries were compensated according to a primitive 
fashion, so much being allowed for a finger, so much for a 
hand, a foot, or an eye. This is precisely the way justice 
was administered at the time our history begins. The code 
of Hammurabi, the oldest known laws, enacted for the people 
of Babylon, specifies damages for injuries in precisely the 
same way. 

In our country the movement away from the courts 
toward mechanical, administrative justice has been a striking 
object lesson in recent years. For the needs of a swift age 
something has been gained, but great harm has been done to 





the courts and to the ideal of justice according to law. 

Real and lasting reform lies in giving courts unified 
administration, so that they can develop procedure and prac- 
tice commensurate with growing needs. 
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When you have found an old 
case in point in some old text- 
book or other reference work 
there is a very easy way to com- 
pare it with the most recent cases 
in the Second Decennial Digest. 


Use the Inquiry Card Below! 


The Second Decennial Digest 


covers all decisions of all appellate courts in the 
United States from 1907 to 1916 under one 
alphabetical arrangement; it is complete in 25 
volumes, including a Table of Cases and De- 
scriptive-Word Index. 


West Publishing Company 
St. Paul 











How? 


WEST PUBLISHING COMPANY 
St. Paul, Minn. 


How can I find in three minutes in the Second Decennial Digest the latest and control- 
ling authorities in point with an old case I have found in the text-books ? 














